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Passed by Shri. Uma Shanker, Commissioner (Appeals)
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Arising out of Order-in-Original No. SD-05/09/DKJ/DC/2017-18 f=itw: 16/6/2017 issued by
Deputy Commissioner, Central Tax, Ahmedabad-South . ‘

g anferat @ A v war Name & Address of the Appellant / Respondent
: M/s Innovative Management Services
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

AR ERBR BT TIOE0 e
Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
\Qlinistry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid : '

(i) o W o T ® AS ¥ e U B srEm ¥ R qUenR a7 oFg BrREF ¥ A fhd AISATR | TR
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)

(d)

-

In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported .

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, withdut payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

AT Pop, DT SAET Yodh 9 HaAIdR AUIelid RIS & Fier Sdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

BRI I Yoh em%rﬁw 1944 B URT 35~41 /36—F & IfcIcE—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

S

£l



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one -appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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T HAT (Demand) Td &5 (Penalty) T 10% q& ST ST 3Tfeard ¥ | gTelifes, 3iRsas I S 10
S TU g |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)
FeAI FeUTE esh 3R YT I F 3ia9d, TR G "Sered Sl AET"(Duty Demanded) -
O 0] (Section) @S 11D & dgd =eiRa Ufy;
= (i)  for s §etde SHise Ay,

(i) Qe iEe PR & FHe 6 % ded ¢ TR
= wqjm'dﬁam'#qﬁqjmﬁgmﬁ,m'mm%mqjeﬁam%mm%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
.(iiy  amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
s AT & TRY e WIRIGROT & WAL SR Yo 3UAT Yok AT &us Rana @ o Al fre aT ew §
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In view of above, an appeal against this order shall lie before the Tribur] "fon p.ay'm‘;enf;ig?:;:,
10% of the duty demanded where duty or duty and penalty are in dispute, orr_;.p;_cf?naléy,:‘_.j%vhjge;
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penalty alone is in dispute. . N
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ORDER-IN-APPEAL s

Two appeals have been filed, one by M/s. Innovative Management services, 23-A,
Harigiriraj Society, Opposite Paras Nagar, Vatva Road, Isanpur, Alnnedabad—382243
(hereinafter referred to as “the appellant”) and other by the Assistant Commissioner of Central
GST, Division-IV, Narol, Ahmedabad South Commissionerate (hereinafter referred to as “the
department”) in terms of the directions given vide Review Order No. 22/2017-18 dated
19.09.2017 issued by Commissioner, CGST, Ahmedabad South Commissionerate against the
0I0 No. SD-05/09/DKJ/DC/2017-18 dated 16.06.2017 (hereinafter referred to as “the impugned
order”) passed by the Deputy Commissioner, Division-V, Service Tax Commissionerate,

Ahmedabad (hereinafter referred to as “the adjudicating authority™).

2. Briefly the facts of the case are that the appellant was engaged in providing
“Manpower Recruitment or Supply Agency service” and defined as taxable service under
Section 65B(44) of the Finance Act, 1994 and was registered at address 23-A, Harigiriraj
Society, Opposite Paras Nagar, Vatva Road, Isanpur, Ahmedabad-382243 and was operating
from non registered address 301, Pawan Plaza, 19, Sardar Patel Colony, Naranpura, Ahmedabad
and a search was conducted by the preventive section of the Service Tax Commissionerate,
Ahmedabd on the operational address of the appellant. On scrutiny of the documents viz. Service
Tax Payment Ledger, Balance Sheet, Form 26AS, and invoices raised by them for the period
2011-12 to 2014-15, it was found that : |

(i) they had not discharged their service tax liability for the period from 2011-12 to 2014-15 amounting
to Rs. 32,42,370/-.

gi) the appellant did not file any ST-3 returns during the period from 2011-12 to 201 6-17.

(ii) the appellant is inactive from financial year 2015-16 but they neither intimated the department nor
surrendered registration.

2.1 Consequently, a show cause notice dated 17.01.2017 was issued inter alia,
alleging that the appellant has suppressed the value of taxable service for the’period 2011-12 to
2014-15 with an intention to evade payment of service tax; that they did not discharged their
service tax liability and did not file ST-3 returns; that the department would never have known
about the activity of the appellant, but for the search conducted by the Preventive Section,
Service Tax Commissionerate, Ahmedabad. The said show cause notice therefore, proposed
recovery of the service tax not paid under proviso to Section 73(1) of the Finance Act, 1994
along with interest and further proposed penalty under section 78 of the Finance Act, 1994. The
said shc');zv cause notice was adjudicated by the adjudicating authority vide the aforementioned
impugned 61‘der, wherein the adjudicating authority confirmed the demand along with interest

and further imposed penalty under Section 78 of the Finance Act, 1994.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that:
| Pt o
(i) the adjudicating authority imposed a penalty of 100% of service tax on them undeySgc;"gpgn-.a]:fch(j:)zg&\
the Finance Act, 1994. As per first proviso to Section 78 (1) ibid, if details of transact}op%cgue’ggg;"a‘edyhg}
specified records then the penalty shall be reduced to 50% of the service tax, so determirieg and;gﬁ};g:‘m}ig
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service tax was determined only on scrutiny of documents/records viz. Service tax payment ledger,
Balance Sheet Form 26 AS and invoices for the period April 2011 to March 2017. Further from Para 7.4
of the show cause notice, it is clearly specified that the service tax liability has been reflected in the
Balance Sheet and Income Tax returns. Hence the first proviso to Section 78 (1) ibid is applicable here
and the penalty shall be reduced to 50% of the service tax.

(ii) the or.der passed by the adjudicating authority is neither legal nor proper and likely to be set aside in as
much as it does not provide option to pay penalty at 25% of the service tax, so determined as per second
proviso to Section 78 (1) ibid.

The appellant requested to reduce the penalty imposed in terms of Section 78 (1)
ibid to 50% and to grant them the option to pay 25% penalty as specified in second proviso to
Section 78 (1) ibid.

4. The department also filed an appeal on the grounds that:

(i) the appellant failed to file ST-3 returns for the period 2011-12 to 2016-17 within stipulated time and
thus contravened Section 70 ibid read with rule 7 of the Service Tax Rules, 1994  and hence non
imposition of the late fee in the impugned order is neither proper nor legal and requested that the
impugned order shall be quashed and set aside.

5. A personal hearing in the matter was held on 02.02.2018 and Shri Punit Prajapati,

Chartered Accountant, appeared on behalf of the appellant and reiterated the grounds raised in

the appeal.

6. I have carefully gone through the facts of the case on records, appeal
memorandum filed by both the appellants and submissions made by the appellant at the time of
personal hearing. I observe that the service tax liability has not been disputed by the appellant
and is therefore not a part of the present proceeding. The question to be decided in the present
appeal is relating to quantum of penalty, as the appellant has argued that he is eligible for the
benefit of the proviso to Section 78 of the Finance Act, 1994, which has not been granted to him.
Further the second question to be decided is whether late fee is to be imposed on the appellant as

contended by the department.

6.1 I find that the adjudicating authority has imposed penalty equivalent to 100% of
the duty on the appellant under Section 78(1) of the Finance Act, 1994. The appellant in their
grounds of appeal has stated that the penalty imposed should be reduced to 50% of the duty in
terms of first proviso to section 78(1) ibid in as much as the details of transactions were recorded
in specified records viz. Service Tax Payment Ledger, Balance Sheet, Form 26AS and invoices
for the period April 2011 to March 2015 and the service tax liability was determined based on

the aforesaid documents/records. Now, the first proviso to Sec 78(1) of Finanpe Act, 1994, states

as follows:

First Proviso to Section 78 (1) of the Finance Act, 1994 states as follows:

Provided that in respect of the cases where the details relating to such transactim}s/
recorded in the specified records for the period beginning with the 8th April, 201 il
the 24 date on which the Finance Bill, 2015 receives the assent of the President (boz;éf“z;icy(s N

inclusive),t he penalty shall be fifty percent of the service 1ax 50 determined. ) ; ¢ S
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Ideally, this being a statutory right, the benefit ought to have been granted
to the appellant, subject however, to the condition that the details relating to such
transactions are recorded in the specified records. Since no finding has been recorded in
this regard for non granting of the benefit of the aforementioned proviso, I feel that it
would be prudent to remand back the matter to the original adjudicating authority with a
direction to look into the matter and give a detailed finding as to whether the appellant is

eligible for the benefit sought or otherwise.

6.2 I find that the appellant has also sought the benefit of the second proviso to

Section 78(1) of the Finance Act, 1994, which states as follows:
Second Proviso to Section 78(1) of the Finance Act, 1994 states as follows:

Provided further that where service tax and interest is paid within a period of thirty days of the date of
service of notice under the proviso to : -

(i) sub-section (1) of section 73, the penalty payable shail be fifteen percent of such
service tax and proceedings in respect of such service tax, interest and penalty shall
be deemed to be concluded;

(ii) the date of receipt of the order of the Central Excise Officer determining the amount
of service tax under sub-section (2) of section 73, the penalty payable shall be
twenty-five per cent of the service tax so determined.

Consequent to deciding the issue regarding granting the benefit of the first proviso to Section
78(1), the adjudicating authority is also directed to look into the merits of the above claim i.e.

granting benefit of second proviso to Section 78(1). I further find that the department has in its

appeal memorandum stated that the adjudicating authority erred in not imposing late fee deépite
the appellant failing to file returns for the period from 2011-12 to 2016-17. This issue may also
be decided by the adjudicating authority while deciding the aforementioned matter. The

adjudicating authority is further directed to adhere to the principles of natural justice while

deciding these issues.

7. In view of the foregoing, both the appeals as mentioned in para (1) supra, are

allowed by way of remand, to the adjudicating authority in terms of para, supra.

8. sfrererat ERT &ot Y 1S 3T T fIUeRT SRR als ¥ TR ST €
8. The appeals filed by the appellants stand disposed off in above terms.
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Attested

\)

(Vinod-ukose)
Superintendent,
Central Tax (Appeals), Ahmedabad
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By RPAD
To,

M/s. Innovative Management services,

23-A, Harigiriraj Society, Opposite Paras Nagar,
Vatva Road, Isanpur,

Ahmedabad-382243

Copy to:-

1. The Chief Commissioner, Central Tax Zone, Ahmedabad.

2.  The Commissioner, Central Tax, Ahmedabad South.

3.  The Addl./Joint Commissioner, (Systems), Central Tax, Ahmedabad South.
4.  Asst. Commissioner, Central GST, Div-IV (Narol), Ahmedabad South.

5.  Guard file.

6. P.A .to Commissioner (Appeals).







