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fa±@ft ­
«fze sra «.l. err

en ~~: File No: V2(ST)/96/Ahd-l/2017-18 & V2(ST)/37/EA-2/Ahd-l/2017-18 / J':]{31 10 f135
· . Stay Appl.No. NA/2017-18

~ ~~~ Order-In-Appeal Nos. AHM-EXCUS-001-APP-383&384-2017-18
~ Date : 28-02-2018 \iTRT m cffl'~ Date of Issue 22-/ fJ3/ ~
ft 3ar sis rgar (r4ta) err Ra
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. SD-05/09/DKJ/DC/2017-18~: 16/6/2017 issued by
Deputy Commissi.oner, Central Tax, Ahmedabad-South

319aaaf atI vi ua Name & Address of the Appellant / Respondent
M/s Innovative Management Services

Ahmedabad

al{ arfhz 3ratarr sriis 3rr4 par i m as gr 3mar a uf zqenfenf aarg ,rq "{'[afl'f~ <ITT
378la zI TRfa'!Uf 3lWR >RWf cox "flcpfil t I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'+lffif mcITT cpf~· 3lWR
Revision application to Government of India :

(1) a€tr sat zyca 3rf@fr, 1994 cffl' efRT amTI ~ ,mrq- <rq +WwlT * ~ -ij ~ efRT <ITT '3"9'-'clTxT * >l~l+'f ~* 3wfa' TRia:rur 3lWR amr-:r ~. 'l'fffii mcm, fa« intra, zrua fr, a)ft if5ra, la= cftq '+fcR, m:rcr +Wf, ~ ~
: 110001 <ITT cffl'~~I

0
.. fi) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

. Ainistry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
-- Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso. to sub-section (1) of Section-35 ibid :

(ii) 'lift ,m;r al lR # +rm -ij ra hf zf pram fat vsr a 3rr ala j m fclR:ft' ~~~
wsm im uk g; mrf -ij, m fat werIr Ir qwera& a fclffil'~- -ij m fclR:ft'~ -ij m ,m;r cffl'~*
~~ 'ITTI
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(<) zaf zycas mr mar fg fill.=rr '+lffif * are (ara zr per at) [uf far <Tm ,m;r 'ITT I

0
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(a) mada ft z a 7?r ii Raffa me R u ml # faff suzjtr zca a ma u saaa "­
zyca k fa #mr "Gil" 'l:rmf # as av#t n, urgr Ruff et

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported .
to any country or territory outside India.

(·) zufe zc mr yam fag fr ra are (qua zu per at) R<rm fciRTT lTm l=fTc'f "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if suraa #t snrryc 'ljlTc'IR fg sit set #Rs mr1 # nu{& sit h arr?r uit gr er "C;ct
fr a 4fa 3nga, arft arr Ra atr w zu arf@a arf@fr (i.2) 198 ITT 109 TI
~~ lT\I "ITT I

(d) Credit of any duty ·allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(4) ta snrea zyes (srda) Rmma#), zoo4 # Rm s k sia«fa faRffe qua in s-s at fit i, ()
)fa arr?gr uR am?r hf feia fl nr k 4la a-smr vi ratmer at at-t ufaii a er
fra 3de f@hu ult nfeg \RlcB' trr2:f xsTraT ~- cITT ~l!...«l ~~ & cfl 3Ta<fu tlffi 35-~ if ~ 1Jfr cfl 'ljlTc'IR
er, ~ er, trr2:f ir3TR-6 'c!@R ~ m'a- -it "ITT.fr ~ I .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as presr.ribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~ ~ cfl tff2:f wig icar a g cal qt ITk a "ITT err ffl 200/- ~ 'ljlTc'IR ~ "GITq
3lR Guzi vicar v lg a vnr z err 1 ooo / - at #) 4Tar #6l Gr I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zrca, €tu surer zca qi hara 3r@tr =mrqf@raw If 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #a snrr zgca 3rf@)Ru, 1944 #t arr 35-#r/35-~ cf) 3R[T@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(o) saffaa 4Rb 2 (1)a iaag 3rga3rarar 46t rftc, sr&cat mm v#tar gcan, #)r
Gura zgea vi hara 3rat6tu znrznf@raw1 (Rrec) a6t ufga &fa 4)fear , 31t'Flctl€114 lf 3it-20,
)ea fa nus, aruftu, I<Tara1q-380016

(a; To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

0
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under. Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
fayour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(4)

0

(5)

(6)

a

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

nrnrau zgca 3rf@fr 4o7o zren igtf@rdt rgqfr- iafa feifRa fhg 31a arr 3Ira zur
Te mgr zrenfenfa Ruf1 mTf@erart mag i arc@ta #t va #Ru6.6.5o "Cffi" c!5T ~ll!IC'lll ~
RcPc °C'1<TT ~~ I

One copy of ~pplication or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

a it if@rmi at Riaut a ar fa#i ct)- 3it ft an 3naff fha urar it vflm yea,
a4tr Tr« yea vi vars ar4l#tu urn@raw (aruffaf@)) fr, 1982 ffea t
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) .Rules, 1982.

v#mt gyca, 4hr gr«a yea vi var a4ltn =zmrntf@raw (Rrec), a uR 7flat ra i
a4czr #iar (Demand) gj is (Penalty) c!5T 10% qa sr aar 3@art ?k 1 zrif4, 3rf@asaar pa Gm 10

~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

actzr 3ear gra3itarah3irf, gnf@erztar "aacrRtaia"Duty Demanded) ­
• • ,:>

(i) (Section) is 1Dhazafeiifa rf@r;
(ii) fc;rm "Jfc>Ricrdzhf#r "{ITTT ;
(iii) Wtcfc~ fa:Rra:ITct fo:Rm 6 ct~~ "{ITTI .

> zrqesa'if@a 3rft' iisza sm #Rt a«car i, 3r4tr' arRar ash #fez qa era scar fzm srnk.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;

• (ii) amount of erroneous Cenvat Credit taken;
(iii) ·amount payable under Rule 6 of the Cenvat Credit Rules.

r3rr # 5fr 3rft uf@rawr h mar si yeas rrar erca zv faaRa gt at air far n ares h
10%""""" "' 3it.r srzi aar au faarfea zt a. """ ~ 10% "f'@l-' "' ,#It ;arr ««a <4@N

• 1$
In view of above, an appeal against this order shall lie befo~e th.e Tribu9it:1~~1}~'-

10% of the duty demanded where duty or duty and penalty are m dispute, 0h·P.. ~e·i. nalty;.}!v:z~e."_.
It I . . d' t " ~·· \ (. »·pena yaone tsmn rspue. . &'a•·..a 4> .3.

<'•- ...
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ORDER-IN-APPEAL

Two appeals have been filed, one by M/s. Innovative Management services, 23-A,

Harigiriraj Society, Opposite Paras Nagar, Vatva Road, Isanpur, Ahmedabad-382243

(hereinafter referred to as "the appellant") and other by the Assistant Commissioner of Central

GST, Division-IV, Narol, Ahmedabad South Commissionerate (hereinafter referred to as "the

department") in terms of the directions given vide Review Order No. 22/2017-18 dated

19.09.2017 issued by Commissioner, CGST, Ahmedabad South Commissionerate against the

OIO No. SD-05/09/DKJ/DC/2017-18 dated 16.06.2017 (hereinafter referred to as "the impugned

order) passed by the Deputy Commissioner, Division-V, Service Tax Commissionerate,

Ahmedabad (hereinafter referred to as "the adjudicating authority").

2. Briefly the facts of the case are that the appellant was engaged in providing

"Manpower Recruitment or Supply Agency service" and defined as taxable service under

Section 65B(44) of the Finance Act, 1994 and was registered at address 23-A, Harigiriraj

Society, Opposite Paras Nagar, Vatva Road, Isanpur, Ahmedabad-382243 and was operating

from non registered address 301, Pawan Plaza, 19, Sardar Patel Colony, Naranpura, Ahmedabad _)

and a search was conducted by the preventive section of the Service Tax Commissionerate,

Alunedabd on the operational address of the appellant. On scrutiny of the documents viz. Service

Tax Payment Ledger, Balance Sheet, Form 26AS, and invoices raised by them for the period

2011-12 to 2014-15, it was found that:

(i) they had not discharged their service tax liability for the period from 2011-12 to 2014-15 amounting
to Rs. 32,42,370/-.

(ii) the appellant did not file any ST-3 returns during the period from 2011-12 to 2016-17.
. ,
'(ii) the appellant is inactive from financial year 2015-16 but they neither intimated the department nor
surrendered registration.

Consequently, a show cause notice dated 17.01.2017 was issued inter alia,2.1
alleging that the appellant has suppressed the value of taxable service for the period 2011-12 o O
2014-15 with an intention to evade payment of service tax; that they did not discharged their

service tax liability and did not file ST-3 returns; that the department would never have known

about the activity of the appellant, but for the search conducted by the Preventive Section,

Service Tax Commissionerate, Ahmedabad. The said show cause notice therefore, proposed

recovery of the service tax not paid under proviso to Section 73 (I) of the Finance Act, 1994

along with interest and further proposed penalty under section 78 of the Finance Act, 1994. The

said show cause notice was adjudicated by the adjudicating authority vide the aforementioned

impugned order, wherein the adjudicating authority confirmed the demand along with interest

and farther imposed penalty under Section 78 of the Finance Act, 1994.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that:
•• -».,. :3 v..5,>

(@) the adjudicating authority imposed a penalty of 100% of service tax on them undeySe@jon?%.f!%9f
the Finance Act, 1994. As per first proviso to Secton 78 (1) 1bd, sf details of transact,op8,pf@cg@sd""(p],
specified records then the penalty shall be reduced to 50% of the service tax, so detenr1efn~\~~1n)ff~

le.:..9/
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service tax was determined only on scrutiny of documents/records viz. Service tax payment ledger,
Balance Sheet Form 26 AS and mvo1ces for the period April 2011 to March 2017. Further from Para 7.4
of the show cause notice, it is clearly specified that the service tax liability has been reflected in the
Balance Sheet and Income Tax returns. Hence the first proviso to Section 78 (1) ibid is applicable here
and the penalty shall be reduced to 50% ofthe service tax.

(ii) the order passed by the adjudicating authority is neither legal nor proper and likely to be set aside in as
much as it does not provide option to pay penalty at 25% ofthe service tax, so determined as per second
proviso to Section 78 (1) ibid.

The appellant requested to reduce the penalty imposed in terms of Section 78 (1)
ibid to 50% and to grant them the option to pay 25% penalty as specified in second proviso to
Section 78 (1) ibid.

4. The department also filed an appeal on the grounds that:

(i) the appellant failed to file ST-3 returns for the period 2011-12 to 2016-17 within stipulated time and
thus contravened Section 70 ibid read with rule 7 of the Service Tax Rules, 1994 and hence non
imposition of the late fee in the impugned order is neither proper nor legal and requested that the
impugned order shall be quashed and set aside.

0 5. A personal hearing in the matter was held on 02.02.2018 and Shri Punit Prajapati,

Chartered Accountant, appeared on behalf of the appellant and reiterated the grounds raised in

the appeal.

6. I have carefully gone tlu·ough the facts of the case on records, appeal

memorandum filed by both the appellants and submissions made by the appellant at the time of

personal hearing. I observe that the service tax liability has not been disputed by the appellant

and is therefore not a part of the present proceeding. The question to be decided in the present

appeal is relating to quantum of penalty, as the appellant has argued that he is eligible for the

benefit of the proviso to Section 78 of the Finance Act, 1994, which has not been granted to him.

Further the second question to be decided is whether late fee is to be imposed on the appellant as

0 contended by the department.

6.1 I find that the adjudicating authority has imposed penalty equivalent to 100% of

the duty on the appellant under Section 78(1) of the Finance Act, 1994. The appellant in their

grounds of appeal has stated that the penalty imposed should be reduced to 50% of the duty in

terms of first proviso to section 78(1) ibid in as much as the details of transactions were recorded

in specified records viz. Service Tax Payment Ledger, Balance Sheet, Form 26AS and invoices

for the period April 2011 to March 2015 and the service tax liability was determined based on

the aforesaid documents/records. Now, the first proviso to Sec 78(1) of finance Act, 1994, states

as follows:

First Proviso to Section 78 (1) of the Finance Act, 1994 states as follows:
-- . a@we

Provided that in respect of the cases where the detals relatmng to such transactions/yzuge,2
re.corded in the SP_ecified ~ecordsf~r the perwd_begznnzng w1th the 8th A?nl, 20lll7f1:1'fJJ~{~---:-:_,"'_.-J'°~~~
the 24 date on whch the Finance Bl, 2015 recerves the assent ofthe President (bothy ..5 $@
inclusive),t he penalty shall befifty percent ofthe service tax fj%>#s

'> $$9, «, n""s8 _'e o,u •'-?k_-
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Ideally, this being a statutory right, the benefit ought to have been granted

to the appellant, subject however, to the condition that the details relating to such

transactions are recorded in the specified records. Since no finding has been recorded in

this regard for non granting of the benefit of the aforementioned proviso, I feel that it

would be prudent to remand back the matter to the original adjudicating authority with a

direction to look into the matter and give a detailed finding as to whether the appellant is

eligible for the benefit sought or otherwise.

6.2 I find that the appellant has also sought the benefit of the second proviso to

Section 78(1) of the Finance Act, 1994, which states as follows:

Second Proviso to Section 78(1) of the Finance Act, 1994 states as follows:

Providedfurther that where service tax and interest is paid within a period of thirty days of the date of
service ofnotice under the proviso to

(6) sub-section (I) of section 73, the penalty payable shall be fifteen percent of such
service tax and proceedings in respect ofsuch service tax, interest and penalty shall
be deemed to be concluded; 0

(ii) the date ofreceipt ofthe order ofthe Central Excise Officer determining the amount
of service tax under sub-section (2) of section 73, the penalty payable shall be
twenty-five per cent ofthe service tax so determined.

Consequent to deciding the issue regarding granting the benefit of the first proviso to Section

78(1), the adjudicating authority is also directed to look into the merits of the above claim i.e.

granting benefit of second proviso to Section 78(1 ). I further find that the department has in its

appeal memorandum stated that the adjudicating authority erred in not imposing late fee despite

the appellant failing to file returns for the period from 2011-12 to 2016-17. This issue may also

be decided by the adjudicating authority while deciding the aforementioned matter. The

adjudicating authority is further directed to adhere to the principles of natural justice while

deciding these issues. 0
7. In view of the foregoing, both the appeals as mentioned in para (1) supra, are

allowed by way of remand, to the adjudicating authority in terms of para, supra.

8.
8.

3141aaaf ruatRtar 3r4gta fert 35uhah fanstar?l
The appeals filed by the appellants stand disposed off in above terms. .a»«•

(35mr 2in)

3rJn (3r4lee)

Attested

~in~
Superintendent,
Central Tax (Appeals), Ahmedabad
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ByRPAD

To,

Mis. Innovative Management services,
23-A, Harigiriraj Society, Opposite Paras Nagar,
Vatva Road, Isanpur,
Ahmedabad-3 82243

Copy to:-

1. The Chief Commissioner, Central Tax Zone, Ahmedabad.
2. The Commissioner, Central Tax, Ahmedabad South.
3. The Addl./Joint Commissioner, (Systems), Central Tax, Ahmedabad South.
4. Asst. Commissioner, Central GST, Div-IV (Narol), Ahmedabad South.
5. Guard file.
6. P.A .to Commissioner (Appeals).




